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ou surf on the internet today? If your
is yes, then you probably visited
. Yahoo.co.jp

4 com or Bing
orth American and one of
ersions of Google if you live
omewhere bet Iceland and Russia.
The last time a company dared cal-
culate the number of requests made on
search tools in a month, it came up with
‘ the incredible number of 113 billion sear-
ches conducted worldwide in July 2009
(ComScore, August 2009).

Critical Crossroads
of Information

Search engines are critical to our digital

Searching for a Coherent

Copyright Regime

in the Area of Search Engines

AN
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Business ScHool, France (LecatEDHEC Researcr CENTRE).

rch engines create cached copies of search results. By doing so, do they infringe copyright law?

party servers. Tech-savvy web publishers
can include hidden codes in their page to
prevent robots from crawling or indexing
their content. They ra do so, however.

By design, scarch tools are based upon
the use of content that is not theirs, Part of
this content is subject to copyright. When
search tools create copies, or return results
in the form of texts or images, do they
infringe copyright law?

The answer is different from country
to country. This leads to undesirable legal
uncertainty, an issue that should be resol-
ved, as a secure business model for search
engines means the guarantee for all us to
use them for free.

US: Legal Benedicti

and offline lives. They are at the
of information channels. To help us acces-
sing what we would like to find, they use
robots that never stop crawling the web
to retrieve data
Each search tool builds an index from
what has been collected. Some engines also
create a ‘cache copy’ of the web content,
\ from which users may read a page that is
currently unavailable
‘ When users look for images, results are
typically returned using the ‘inline linking'
\ technique, by which search engines display
thumbnails of pictures stored on third
I
|

\ ¥
-“ \

of Search Engines

In 2008, Google said its systems that pro-
cess links had found one trillion unique
URLs on the web. Behind them there are
millions of people publishing content. Not
all of them agree to the use of their content
by search engines. Among them was Blake
Field, who complained before a US court

that Google was engaged into hori

Europe: Judicial Jeopardy
for Search Engines
The s.c. Infosoc Directive (EC Dire
2001/29 on copyright in the information
society) provides for exceptions or limita~
tions to the intellectual property rights o
those whose works are being used, even on
the web. Some temporary acts of repro=
duction “which are transient or inciden-
tal and an integral and essential part of a
technological process” cannot be objected
to by reproduction rights holders.
on was drafted to protee
internet service providers, but was not
signed to take into account search tools
activities, and cannot convincingly be seei
as applying to them, 5
Search tools do not display excerpts of
websites, resized pictures, or full titles,
away that is fully compliant with the
copyright regime. This opened the dog
to several lawsuits, mainly against the b
gest search engine company Google
Belgium, France, Germany and Spain
In Italy, there are pending (201
proceedings against Google before
national iti hority, as a pi

zed copying when it created a cached ver-
sion of the website where he posted poems.
He also alleged that the fact of dis-
playing cached copies as a result to users
was unauthorized distribution. The court
not only ruled that Google’s disputed acts
were covered by the fair use exception, but
also that the person who publishes online
accepts 1o be included in search tools in-
dex, except if notice is given of a refusal,

In other cases before US courts (Kelly
v, Arrih;md Perfect 10 v. Amazon &
Google), it was similarly held that the
—ldqunuﬁnaionk 7 "z

fessional group of newspaper publish
ers complains of some of the search to
practices. This case does not directly
with copyright and thus it will not b
dressed here.

Paradoxical Ruling
by a Spanish Court
In Belgium and France, it
storing content in the cache
illegal reproduction, and/o

10t be denied that Google's activity vio-
stes the intellectual property rights of the
omplainant, an artist who was unhappy
10 see his works in the search tools results,
the Barcelona jurisdiction nevertheless
ruled in favor of the American company,
This paradoxical ruling highlights the
tension that exists between the copyright
rules and the operation of some of the
most popular services on the web,

Online Publishing as
Implied License
A parallel can be drawn with a similar case
that took place in Germany and went up
to the Supreme Court (BGH). After lo-
wer courts had had different opinions on
the lawfulness of Google Images Search,
the BGH eventually ruled that the search
tool could understand the complainant’s
actions as consent to the display of her
graphic works in search results.
Perplexity is the first reaction to this
rapid survey of European national case
law, Courts either apply the strict rules
of copyright, which results in sanction-
ing search engines, or tend to be more

‘creative’ to issue a decision in favor of

search engines, .

Among them, the German approach is !

the most interesting, It finds that publish-
ing online equates to granting an implic
license to search tools to index the con-
tent and u ide their
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line. For the search engine companies,
thus, the risk of being sued may seem
extremely low, Nevertheless, it remains
problematic that search engines may at
wmmof cm-m
tion of the EU copyright regime, given|
social significance of their activities.
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